
assigned to different ADls by Arbitron. cable commenters generally suwort the
use of an operator-designated principal headend for determining the location of
a cable system. They contend that a cable system should only be required to
carry the television signals in one ADl and that to require otherwise would be
unnecessarily burdensome. 109 Several cable operators propose that the location
of the system's principal headend or the center of the system coordinates
should be considered~~ evidence of a reasonable choice .110 A number
of cOl'mleI1ters state that a reasonable alternative for designating the location
of the system would be the cornnunity with the bulk of subscribers .111 Some
cable operators state that it is reasonable to require them to declare their
choice of principal headend within a SPecified period ~, 15 days) after the
rules are issued. 112 By contrast, broadcast commenters state that carriage
rights should be de5ermined for each corrmunity served by a system on an
individual basis,l1 or should take into account: the entire geographic area
served by the operator even if this results in r~datory carriage of signals
from rrn.Jltiple ADls .114 They claim that any othE~r approach is inconsistent
with Congress' intent to preserve local television service .115

41. We believe it is in the public interest and fUlly consistent with
the 1992 cable Act to require a cable operator to provide the subscribers in
each community its serves with the broadcast television stations that are local
to that cornnunity. Thus, in situations where a cable system serves a corcrnunity
or communities in more than one county and thOSI: counties are assigned to
different ADls, the cable operator rrn.Jst carry all of the local comnercial
television signals in both ADls (subject to the statutory safeguards provided
for in the Act, ~, the limitations on one-third of usable channel capacity,
the substantial duplication limitation, the closest network affiliation
limitation, etc.). If the cable operator is technically capable of segregating
the channels provided to each cornnunity served, it may select, for Irnlst-carry
purposes, from among those qualified commercial stations that are in the ADI in
which each particular corrrnunity is located. Thus, where it is technically able
to do so, the cable operator may offer different rrn.Jst-carry channel line-ups in
different cornnunities based on the locations of the particular communities in

109 ~, NCTA Comments at 10-11; InterMedia Corrments at 10; Time Warner
Comments at 13; TCl Comments at 4-5; TKR Comments at 5-6.

110 Time Warner Comments at 15; Newhouse Cornnents at 30.

111 NCTA Corranents at 14; Comcast Corporation (Comcast) eorrm:mts at 3-4;
Viacam Comments at 66-67.

112 Time Warner Comments at 15; Adelphia Corrments at 8; Newhouse Ccmnents
at 30.

113 ~, NAB Comments at 7; INN Comments at 3.

114 ~, Continental Comments at 6; West:inghouse Reply at 3.

115 NAB Corrments at 7-9; M'IX Broadcast Partners (AFIAC) Corrments at 3;
Westinghouse Reply at 3-4.
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the respective ADIs. However, if the cable system is not able to alter its
channel line-up on a corranunity-by-corcmunity basis and the system straddles two
ADIs, all broadcast stations in both ADIs will re considered "local" for must­
carry purPOses. The statutory language and the legislative history lead us to
find that this interpretation is the one intended by COngress .116 Moreover,
cable interests provide no evidence in the record that demonstrates that they
are unable to configure their systems to meet this requirement .117 It appears
that a cable operator's choice of a central technical facility is simply a
matter of convenience and that it is technically possible to accomnodate these
requirements in most cases. In addition, we are concerned that peItnitting
cable systems straddling ADIs to choose in which of the ADIs they will be
IIlocated" would potentially allow some systems to evade must-carry obligations
or make it more difficult for certain stations to achieve must-carry status .118

. 42. Modification Qf ADI Markets. Sectior., 614 (h) (1) (C) of the 1992 Act
perinits the CQmmissiQn to add corcmunities to or subtract camumities from a
station's television market to better reflect marketplace conditions following
a written request. The CQrnnission alsQ may determine that particular
communities are part Qf mQre than one television market. The procedures
recognize that ADI markets may nQt always accurately reflect the area in which
a particular televisiQn station shQuld be entitled to cable carriage, and will
help ensure that disruption tQ subscribers Qver the brQadcast signals they
receive is minimized. The statute specifies that, when considering requests to
modify a television statiQn's market, the Conmission shall afford particular
attentiQn to the value of localism by taking int:.o account such factors as 1)
whether the statiQn, or similarly situated stations, have been historically
carried on the cable system or systems within such cormnmity; 2) whether the
station provides coverage or other local service to the cormnmity; 3) whether
any Qther statiQn qualified for carriage provides coverage of news or
programming of local interest; and 4) the IQcal viewing patterns in both cable
and noncable homes in the conmunity. we asked parties to consider the
procedural aspects of requests for modifications to ADI markets and whether

116 House Report at 97.

117 Indeed, in its corrrnents, COntinental indicates that it plans to
consolidate many of the headends for its Western New England region and that
using a principal headend approach would create a situation where many systems
will end up with distant must-carry signals in place of local stations.
COntinental Comrents at 6.

118 For exanple, Cablevision has announced that it is dropping the
broadcast stations licensed in the Hartford-New Haven ADI, which have been
carried historically, from several of its systems. ~,~, Electronic
~, March 8, 1993, back cover. In one case, the cable system serves
cQnmunities in both Fairfield and New Haven COl.mties. Fairfield County is
located in the New York ADI, while New Haven County is assigned to the
Hartford-New Haven ADI. It appears that, if tilis cable operator could select
one principal headend and provide must-carry signals from only one ADI, those
cable subscribers in the conmunities located i.n New Haven County would be
depriVed of their "local" television stations.
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more specific or additional criteria are needed to inplement this provision.

43. Most commenters support our proposal to use the special relief
process to modify television markets,' pursuant to Section 76.7 of our rules .119
They also believe it is Bppropriate to permit broadcasters and cable operators
to make such requests,12 although a few corrrnent.ers assert that such filings
should only be permitted fram broadcasters121 or only fram cable operators. 122
Other corrrnenters state that, in :mtion to broadcast stations and cable
systems, program copyright owners1 3 and subscrjbers124 should be able to file
or participate in these proceedings. Many cable operators recorrrrend that cable
systems be required to maintain the status quo while Corrmission action is
Pending on a request, but IN'lV woul~ require carriage of a signal seeking to be
added even before an FCC decision. 1 5 Several cable operators ask that the ..
COrrmlssion permit conditional irrplementation of any requested market
modification while it is pending in case~ where the cable operator and the
affected broadcaster are in agreement. 1 6

44 . The Commission received many recommendations regarding the factors
that we are required to consider when evaluatin9 requests to modify a station's
market for must-carry purposes. For exarrple, a number of parties suggest that
the enumerated factors be priorigizect, giving greate~~ weight to historic
carriage, 127 viewing patterns, 12 in-state stations1 or smaller market

119 ~, IN'lV Corrrnents at 10-11i NCTA Corrrnents at 14i NAB Corrrnents at
12-13i Tel-Com Corrrnents at 13i Malrite Corrrnents at 4i contra WTKK TV (WI'KK)
Corrrnent at 2. This corrrnenter states that a rule making would be needed in each
case.

120 ~, IN'lV Comments at 8i NCTA Corrrnents at 14i NAB Conments at 12-13;
Time Warner Corrrnents at 16i Armstrong Corrments at 13i Malrite carments at 3.

121 AFLAC Corrrnents at 4; capital Cities/l~ (cap Cities) Comments at 6.

122 TKR Corrrnents at 7.

123 National Basketball Association and National Hockey ~ague (NBA!NHL)
Corrrnents at 4-5.

124 CFA/MAP Corrrnents at 13; Malrite at 5.

125 ~, Adelphia Corrrnents at 10i TCl Corrments at 9; Acton Cooments at
9; INTV Comments at 7.

126 ~, Newhouse Corrrnents at 33; Adelphia Comments at 10; contra IN'lV
Reply at 18.

127 IN'lV Comments at 9; NCTA at 15.

128 Adelphia Comments at 10; Time Warner Comnents at 16-17.

129 .ContlI1ental Corrrnents at 8i Time Warner at 17
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stations. 130 Several Parti~s favor adding ~~ific criteria to the factors,
such as coverage contours,l 1 mileage zones, t::1e significant viewing
standard,133 a standard for programning of comnuniti interest,134 and inclusion
of sports programning in considering local service. 35 A few corcmenters
propose other factor~ including an examination of the retail trading area
served by a station1 ~ and a detennination of whether a station's nonbroadcast
activities show a commitment to local service. 137

45. We conclude that requests for modification of a station's ADI market
should be made in accordance with the procedures specified in section 76.7 of
our rules, as modified herein, for special relief filings .138 we find this
process more expeditious and less burdensome on parties and the Corrmission than
the rulemaking process, while providing sufficient opportunity for full
participation by affected parties. By using the special relief process, the
procedural aspects of filing for modifications to ADI markets will be
consistent with Section 614 (h) (1) (C) (iv) , which lnandates that the Commission
provide for expedited consideration of such requests.

46. We will allow either broadcasters or cable operators to file market
modification requests since both parties have legitimate interests in such
matters. A broadcast station submitting such a request will be required to
serve a copy of its request on the cable system, other non-superstation
broadcasters whose signals are carried on that system and any franchising
authorities that regulate the system. cable systems that file requests to
modify a station's market must serve the request on the affected broadcaster,
all non-superstation broadcast stations carried on the system and the
franchising authorities in the comnunities served by the system. During the
pendency of a petition before the Commission, cable operators will be required
to maintain the status quo with regard to signal carriage. Not only is this
the least disruptive approach, but it also is c::>nsistent with Section
614 (h) (1) (C) (iii), which prohibits cable operators from dropping any

130 United Communications Corporation (Ur;ited) Corrments at 3.

131 Adelphia Corrrnents at 10; IFE Comments at 6; Mid-State Television
(Mid-State) Comments at 4-5.

132 TKR Corrrnents at 7; WI'KK Comments at 2-3; Mid-State Corements 4-5.

133 Adelphia Comments at 10; TKR Comments at 7; Cancast CC>Ittrents at 4.

134 Malrite Comments at 5.

135 NBA/NHL Comments at 6.

136 Mid-State Comments at 2-5.

137 Trinity Comments at 8-9.

138 We note that we are changing the filing deadlines for all special
relief petitions and must-carry corrplaints. ~ para. 118 ..infi.g.
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comnercial station pending disposition of requests filed pursuant to this
section. We reject IN'IV's proposal to require a signal to be added while a
petition is pending, since an adverse Commission decision would result in the
unnecessary and potentially harmful disruption of a recently added signal
quickly losing carriage. As requested by commenters, we will penuit
conditional irrplementation of cable operator/broadcaster agreements to modify a
given television market only where other stations' carriage and channel
positioning rights are not affected by the agreement.

47. This section of the statute is intended to pemit the modification
of a station's market to reflect its individual situation. 139 Therefore, we do
not want to restrict the types of evidence that parties can sul::mit to
demonstrate the propriety of changing a station's must-carry market. we also
do not believe that it is advisable to prejudge the i.mportance of any of the
factors specified in the statute since each case will be unique. As guidance
to petitioners, however, we likely would find th.e following infonnation to be
helpful. For example, the historical carriage of the station could be
illustrated by the submission of documents listi.ng the cable system's channel
line-up ~, rate cards) for a period of years. To show that the station
provides coverage or other local service to the cable cormn.mity (factor 2),
parties may demonstrate that the station places at least a Grade B coverage
contour over the cable community or is located close to the cormn.mity in tenns
of mileage. Coverage of news or other prograrrmmg of interest to the
community could be demonstrated by program logs or other descriptions of local
program offerings. The final factor concerns viewing patterns in the cable
community in cable and noncable homes. Audience data clearly provide
appropriate evidence about this factor. In this regard, we note that surveys
such as those used to demonstrate significantly viewed status could be useful.
However, since this factor requires us to evaluate viewing on a corrmunity basis
for cable and noncable homes, and significantly viewed surveys typically
measure viewing only in noncable households, such surveys may need to be
supplemented with additional data concerning viewing in cable homes.

48. Section 76.51 Top 100 Market List. Section 614 (f) requires the
Commission to make revisions needed to UPdate the list of top 100 television
markets and their designated communities in Section 76.51 of the existing
rules. 140 This list was derived largely fram Arbitron's 1970 prime time

., household rankings. As we observed in the Notlce, this list is different from
the current Arbitron list of markets due to the many new stations that have
commenced operation and the population shifts 1:hat have occurred since the list
was incorporated in our rules. We further notl:rl that since Congress

139 A few parties contend that ADI modification should be on a market,
rather than a station, basis. While the 1992 Act specifically refers to adding
or subtracting communities from the market of "a particular television
broadcast station," we will not preclude joint filings by a group of stations
or a single request from a cable operator for changes for more than one station
licensed to the same community, as long as th€~ sul::mitted infonnation
demonstrates that each station is entitled to have its market modified.

140 47 C.F.R. § 76.51.
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specifically directed the Commission to use current ADI markets for determining
must-carry rights, it appears that updating the Section 76.51 list would
primarily affect copyright liability under the compulsory license, although it
would also have some irrpact on the application of our territorial exclusivity,
syndicated exclusivity and network nonduplication rules. 141

49. We had hoped that in response to the Notice corrrnenters would provide
us with a mechanism for revising the top 100 market list, including criteria
for determining when a city of license should become a designated conmmity in
a television market. However, the comnents we received were more generaliZed.
A number of parties suggest tha~ the list be expanded to include all markets,
not just the top 100 markets .14 Because market rankings affect cop~r~ght
liability and the application of the Commission's exclusivity rules, 4 a few
cable interests recommend that we not rerank the list of television markets,
but sirrply revise the market names to reflect new cities of license. 144
Several broadcasters state that each market name should include every ADI city
of license in the market designation. 145 Another proposed alternative is to
sirrply replace this market list with Arbitron's ,ADI list. 146 On the other
hand, NAB states that the Commission should not just adopt Arbitron market
designations, but should make adjustments to Arbitron's list based on distances
between communities, coverage patterns and corrpe,titive and public interest
considerations, as was done when the original list was established. 147 Many
commenters assert that the list should be updated every three years, with
sufficient lead time as is done for the prime time access rule (PTAR), and
effective consistent with the must-carry/retransmission consent election
requirement and the copyright liability accounting periods. 148

141 ~ 47 C.F.R. §§ 73.658(m) (territoria1 exclusivity); 76.92-97
(network nonduplication); 76.151-163 (syndicated exclusivity).

142 Fox Corements at 7; INTV Comnents at 11; NAB Corrments at 18; Great
America Comments at 8.

143 For copyright purposes, the fees charged for distant signal carriage
under the corrpulsory license are based on the rank of the market where the
cable system is located. Under the Corrmission's network nonduplication rules,
the zone within which a station is entitled to er.force exclusivity rights is
also determined by market rank.

144 Adelphia Comments at 11-12; Time Warner Comnents 18-19.

145 Great America Broadcasting Corrpany et,gl. (Great .Ami:!rica) Ccmnents at
8; R&R Media Corporation (R&R) Comnents at 2-3; Fox Corrrcents at 7.

146 Cap Cities Comments at 9.

147 NAB Comments at 18.

148 .e..&..., NAB Comments at 18; Armstrong Cornnents at 15; IN'IV Ccmnents at
11; Cap Cities Comments at 10. Alternatively, armual updates are proposed by
Malrite. Malrite Cormnents at 8.
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50. We do not believe that a major update of the Section 76.51 market
list is necessary on the basis of the record before us. Wholesale changes in
or reranking the markets on the list would have significant implications for
copyright liability and for the Commission's broadcast and cable program
exclusivity rules. We are not prepared to make such changes on the present
record. Therefore, at this time, we will only U1=date the existing list by
adding those designated communities requested by parties providing specific
evidence that change to a particular market is warranted. In particular, we
will make the following specific modifications: (1) rename the Columbus, Ohio,
market to include Chillicothe; (2) add New London to the Hartford-New Haven-New
Britain-Waterbury, conne~icut, market; and (3) change the Atlanta, Georgia,
market to Atlanta-Rome .14 We will consider furt..her revisions to this list on
a case-by-case basis. Where appropriate, we will consider such cases under an
expedited rulemaking procedure whereby we will issue a notice of proposed
rulernaking based on the su1:mitted Petition without first seeking public ccxrmant
on whether we should do so. we will expect to receive evidence that
demonstrates commonality between the proposed ccrnmunity to be added to a market
designation and the market as a whole in such pE!titions .150 We will also

149 ~ Comments of Triplett & Associates (Triplett), R&R and TV 14
Reply. ~~ Notice of Proposed Rule Making in M:1 Docket No. 92-295, 7 FCC
Red 8591 (1992) (request by TV 14 to include Rome, Georgia, in the Atlanta
television market). In that regard, interested parties commenting in M4 Docket
No. 92-295 were The Georgia Television Corrpany (ltGTC"), licensee of WSB-TV,
Atlanta, and WGNX Inc. ("WGNX"), licensee of WGNX (TV), Atlanta, who both urge
that TV 14' s request be deferred or dismissed Pending the outcorre of this
proceeding; Scripps Howard cable of Northwest Georgia, oPerator of the cable
system serving Rome and surrounding areas, which supports TV 14' s proposal; and
the Georgia Public Television Corrrnission ("GPTC"), licensee of noncarmercial
educational station WGTV(TV), Athens, Georgia, which supports TV 14's request,
but also proposes that the present Atlanta market should be redesignated to
include Athens. In light of our action today in this proceeding, GTe's and
WGN){' s conments are moot. Further, because the Notice of PrQPOsed Rulernaking
in MM Docket No. 92-295 sought corrment on the proposal to add Rome to the
Atlanta market, we will not consider GPTC's proposal regarding Athens. Of
course, GPTC is free to refile its proposal, and the Comnission will then
evaluate the efficacy of proceeding indePendently thereon. In light of our
action herein, we will terminate the proceeding in M:1 Docket No. 92-295.

150 In order to expedite this process, the Chief, Mass Media Bureau, is
authorized to act on such Petitions under delegated authority. we expect that
request~.for specific hyphenated market changes that appear worthy of
consideration will be routinely docketed and issued as rulernaking proposals.
Interested parties will then have a full oppOJ::tunity to participate in the
proceeding and to react to the proposal. The Conrnission will have an
opportunity to review all such decisions upon request for review by any party.
Similarly, the Bureau Chief is authorized to act on requests for the inclusion
or elimination of specific communities from the local markets of stations in
accordance with the factors set forth in Section 614 (h) (1) (C) of the Act and
the related implementing rules adopted hereir, discussed above.
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consider requests to remove narned commmities from specific hyphenated markets
using the same procedure.

51. Conflicting Market Designations. The Notice asked corrmenters to
consider the potential effects of any modifications to current market
designations on other existing rules and the potential conflicts that could
occur because these market designations cover different geographic areas. In
particular, we observed that the situation may arise where a station is
entitled to must-carry status on the basis of its ADI at the sane time that
another station can request deletion of some port:ion of its prograrrming because
the applicable exclusivity and nonduplication rules use the section 76.51
market list. Moreover, the syndicated exclusivit.y and network nonduplication
rules use mileage zones for determining areas of protection based on a market's
rank pursuant to the Section 76.51 top 100 market list. For cOITpulsory
copyright liability, the Section 76.51 market list is used to distinguish
between local and distant signals and, based on a market's rank, the fees
that are charged for distant signal carriage under the conpulsory license.
ThUS, a station might be entitled to must-carry status but still be considered
a distant signal for copyright purposes.

52. With respect to our program exclusivity rules, several corrmenters
contend that we should not modify those rules, since the extent of conflict is
not known and problems can be handled through special relief at least for the
short term. 151 A few broadcast interests suggest that the applicable zones for
application of the exclusivity rules be changed to the ADI to match the must­
carry rules. 152 Alternatively, IN'IV recommends that every station be
considered significantly viewed throughout its ADI. under this approach, all
stations within an ADI would be protected from deletion under our exclusivity
rules .153 Numerous commenters propose that we follow the provisions in the Act
that propibit an NCE must-carry station from receiving protection against
another NCE station carried in fulfil:I.mant of must-carry obligarigns .154 Other
proposals include grandfathering existing exclusivity contracts 5 and simQly
eliminating the syndicated eXClusivity and net\oTork nonduplication rules. 150

53. In the Notice, we observed that the United States Copyright Office

151 Fox Comments at 8; NAB Comments at 20; Malrite Corrrnents at 8; Motion
Picture Association of America (MPAA) Reply at 18-19.

152 cap Cities Comments at 10; cedar Rapids Television Conpany (cedar
Rapids) Comments at 3-4.

153 IN'IV Corrments at 12.

154 NCTA Corrrnents at 17; Time Warner Comnents at 20; Appalachian
Broadcasting Corp. (Appalachian) Corrrnents at 10; Adelphia Corrrnents at 20;
Pulitzer Reply at 5.

155 Great America Comments at 10-11.

156 Acton Comments at 26-27; TCl Comments at 26-27.
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(Copyright Office) has traditionally followed any changes we have made to the
Section 76.51 list. 157 In its comments in this proceeding, the Copyright
Office states that it will determine whether to use an updated Section 76.51
list after this proceeding is corrpleted. It further explains that it has
incorporated our market modifications in the past because the affected parties
were in agreement and the changes did not represEmt any modification of the
original must-carry rules that it uses to differEmtiate between local and
distant stations. In addition, the Copyright Office states that, at the t~8
of its actions, it did not foresee a large number of market redesignations. 1
Some corrmenters suggest that we should not address copyright matters in this
proceeding or, in light of the Copyright Office's corrments, that we tould
ensure that any changes we make do not affect copyright liability.15
Furthermore, a number of comnenters suggest grandfathering existing c~¥right

status, especially if changes would result in fewer lower fee signals. a

54 . We believe that we have alleviated many of the concerns expressed
by the commenters by making only minor, well-documented revisions to the
existing top 100 market list. Since market rankings will remain the same, the
zones of exclusivity protection will be unchangE~d for each market, except in
those few cases where additional designated corrrmmities are now named. While
we recognize that under the existing syndicated exclusivity and network
nonduplication rules there may be instances where a station entitled to rnust­
carry status is subject to blacking out, we do not believe it is appropriate to
modify the rules in this proceeding .161 This cli;~cision appears consistent with
the statute and the legislative history. We note that unlike the cc:>rrpa.rable
situations for NCE stations, the statute does not prevent one comrrercial must­
carry signal from requesting network nonduplication protection against another
such signal. 162 The provision concerning the carriage of commercial rnust­
carry signals in their entirety specifically exerrpts situations where "carriage
of specific programming is prohibited" under SE~ction 76.67 or Subpart F of Part

157 Notice at 8059-8060 n. 24.

158 Copyright Office Corrments at 2-6.

159 Time Warner Comments at 19; MPAA Reply at 17-18; Viacom Reply at 22.

160 ~,Armstrong Comments at 14; United Video Conments at 5; Cootcast
Comments at 11-12; INTV Reply at 15.

161 We note in particular that a more general evaluation of the network
nonduplication, syndicated exclusivity and broadcast station territorial
exclusivity rules is the subject of the pending Docket 87-24, Further Notice of
Proposed Rule Making in Gen. Docket 87-24, 3 F'CC Red 6171 (1988). The
eXClusivity rights of stations choosing retransmission consent are discussed
below.

162 Section 615 (f) .
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76 of our rules .163 Thus, we conclude that the existing syndicated exclusivity
and network nonduplication rules should remain unchanged with respect to
conrnercial stations. With respect to copyright matters, we believe that
Congress intended for our updated Section 76.51 list to be applied to assess
copyright liability, since ADIs are now to be used for market designations for
must-carry purposes.

3. selection of Sicmals

55. In situations where the nt.mlber of qualified stations exceeds the
number of signals a cable system is required to carry, Section 614 (b) (2) gives
the cable operator discretion in selecting the local comnercial television
stations that shall be carried to fulfill its must-carry requirements, except
that a cable operator is not permitted to carry a qualified low power station
in lieu of a local commercial television station. In addition, this subsection
provides that if the cable operator elects to carry an affiliate of a broadcast
network, the cable operator shall carry the affiliate of such broadcast
network whose city of license reference point is closest to the principal
headend of the cable system. 164 Section 614 (b) (5), in turn, states that a
cable operator is not required to carry the signal of any local commercial
television station that substantially duplicates the signal of another local
commercial television station which is carried on its cable system, or to carry
the signals of more than one local conmercial television station affiliated
with a particular broadcast network. However, if a cable operator chooses to
carry such duplicative signals, they may be coun:.ed towards fulfillment of the
system's must-carry obligations.

56. The 1992 Act requires the Corrmission to define the term "network,,165
for purPOses of applying the must-carry provisions in situations where the
programming schedules of two or more stations arE~ similar. In the Notice, we
observed that Section 614 (b) (2) and one Part of Section 614 (b) (5) address
duplicating network affiliates and the second part of Section 614 (b) (5)
addresses any duplicating local conmercial signal. We thus proposed to fashion
a definition of network that incorporates the substantial duplication concept.
Such a definition would be programming source-neutral and would be used for
purposes of both Sections 614 (b) (2) and 614 (b) (5). Several cable operators
favor using the same definition for the two te~: and state that it would be

163 Section 614 (b) (3) (B). Section 76.67 requires the blacking out of
certain sports broadcasts and Subpart F is our rules relating to nonduplication
protection and syndicated exclusivity.

164 The 1992 Act states that the closest station is determined by
conparing the location of the principal headend of the cable system to the city
of license as defined in Section 76.53 of our x:ules, 47 C.F .R. § 76.53, as of
January 1, 1991, or any successor regulation. ~ Paras. 9-10~.

165 This requirement is set forth in section 614 (b) (2) (B) and noted in
Section 614 (b) (5) .
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easy to inplement. 166 In addition, cap Cities supports a source-neutral
approach for application of Section 614 (b) (5) and states that since the intent
is to preserve cable operators' discretion and the public's viewing choice, We
source of programming is irrelevant when assessjng programming duplication. 1 7
These corrmenters generally recorrmend that the rE~levant term be defined as
"airing the same programming (simultaneous or not) during weekly prime time
hours. ,,168 However, a few cable Parties oppose our proposal and contend that
Congress used two different terms that accordinqly should be defined
separately.16~ .

57. Most of the cornnents on this issue proposed definitions of the tenns
"network" and "substantial duplication." For exarrple, TKR suggest~7~t

network affiliates should be limited to A"'iYC, CBS and NBC stations.· NCTA
proposes that we adopt the network definition used for the financial interest
and syndication rules <.i..&.,., an entity that provides on a regular basis more
than 15 hours of prime time programming per week to interconnected affiliates
that reach 75 percent of all television households) .171 Time Warner and
Adelphia state that a network should be an enti1:y that offers programming on a
regular basis for 15 or more hours per week to at least 25 affiliates in 10 or
more states .172 CFA/MAP proposes a definition of network of 50 percent
simultaneous weekly prime time prograrrrning .173

58. With respect to the definition of "substantially duplicated"

166 Armstrong Corrments at 17-18; InterMedi.a Corrments at 17-18; Tel-Com
Corrments at 18.

167 cap Cities Comments at 15-16.

168 This definition is similar to the definition of "network" included in
the 1986 post-Quincy must-carry rules adopted i:l response to the decision in
Ouincy Cable TV, Inc, v. FCC (Quincy), 768 F. 2d 1434 (D.C.Cir. 1985), cert.
denied, 476 U.S. 1169 (1986). ~~ RePOrt and Order in MM Docket No. 85­
349, 1 FCC Red 864 (1986). Corrmenters differ on whether to call the term
network or substantial duplication and whether prime time is 6-11 p.m. or 7-11
p.m. Cap Cities Corrments at 16; Armstrong COItU'n"'....nts at 17; InterMedia Corrments

,'at 17; Tel-Com Comments at 18; InterMedia Reply at 6; Time Warner Reply at 10.

169 Adelphia Corrments at 14; Time Warner ::orrments at 20-21; NCTA Corrments
at 18.

170 TKR Corrments at 9.

171 ~ 47 C.F .R. § 73.662 (h) (i). NCTA Corrments at 19; contra INTV
Reply at 11.

172 This definition of network is from the rules concerning the filing of
affiliation contracts. ~ 47 C.F .R. § 73.3613 (a) (i). Adelphia Corrrrents at
14; Time Warner Comnents at 20-21; contra INTV Conments at 1l.

173 CFA/MAP Comnents at 13.
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programming, NAB states that the legislative history provides a clear guide
that Congress intended to refer to stations broadcasting the same ~rqgram at
the same time over the majority of their entire program schedules. 74 However,
a number of parties £9int out that the 1992 Act does not reflect this
legislative history. 75 Some commenters propose a definition based on all-day
viewing, including IN'IV, which would corcpare pr(~rammi.ng schedules between 6
a.m. and midnight and use a 50 percent cut-off. l 6 Several parties propose
that the test should be duplication, simultaneous or not, of either 50 percent
or more of a station's total weekly programming or 50 percent or more of its
prime time programming. 177 Acton and Tel state that a dual standard is
appropriate because a focus on only all-day might overerrphasize diversity in
time periods when viewership is low and prime time alone would be inappropriate
since it represents only a small percentage of ':he broadcast day.178
Alternatively, Continental proposes a standard based on a 50 percent benchmark
during prime time, the period when viewers and advertising revenues are most
heavily concentrated. NBC, which also favors this proposal, notes that it
comes from the post-Quincy must-carry rule~ and that Congress has not indicated
any dissatisfaction with this definition. 1 9

59. Upon evaluation of the cornnents, we :oelieve that it is appropriate
to treat the provisions of Sections 614 (b) (2) and Section 614 (b) (5)
separately. We note that the two provisions ar,e intended to accornnodate
different situations and are addressed seParately in the statute and its
legislative history. Specifically, Section 614 (b) (2) applies when more local
commercial stations request carriage than the cable system is required to
carry. In this situation, Congress sought to ensure that subscribers receive
the network affiliate closest to the ~ostem and "most likely to be responsive
to their local needs and interests. ,,1 By contrast, Section 614 (b) (5)
addresses an alternate scenario in which the operator has sufficient channel
capacity to carry all signals requesting carriage, but the programming on one
or more signals substantially duplicates that of another signal. In this case,
Congress intended to "preserve the cable operator's discretion while ensuring
access by the public to diverse local signals" by permitting the system to

174 NAB Corrments at 20-21 referring to the House Report at 94.

175 Viacom Reply at 19; IN'IV Reply at 10.

176 IN'IV Comments at 13-14.

177 TKR Comments at 8; Acton Conments at 14-15; Tel Conrnents at 14-15;
Viacom Cornnents at 65-66. Viacom further suggests that the corrparisons be
made during the immediately preceding sweeps period.

178 TCl Comments at 14-15; Acton Comments. at 14-15.

179 Continental Comments at 14; National Broadcasting Corrpany (NBC)
Comments at 18-19.

180 House Report at 92.
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carry only one of the substantially duplicating slgnals. 181 The commenters
have persuaded us that, in view of these different purposes of Sections
614 (b) (2) and (b) (5), we should not errploy a single definition for network and
substantially duplicative programming. We also n~te that the statute and
legislative history direct the Commission to define two seParate terms -- a
broadcast "network" and "substantial duplication. n182

60. We conclude that, for purposes of both subsections (b) (2) and
(b) (5), network affiliates should include only stations affiliated with those
entities that are considered traditional nationa~_ networks. we believe that
this approach reflects both congressional intentI' as reflected by section
614 (b) (5)'s reference to a "station affiliated with a Particular broadcast
network (as such term is defined by regulation), /I and the difference between
stations that sirrply duplicate prograrrming and those that have a continuing
arrangement with a network that includes more than just the distribution of
programning. At the same time, we seek a definition that not only includes
entities that traditionally have been considered national television networks,
but is also flexible enough to accornnodate the changing video marketplace.
Accordingly, we will use the definition of a network applicable to the filing
of affiliation agreements as set forth in Section 73.3613 (a) (i) of our rules.
When a network meets the criteria specified in this definition, Corrrnission
recognition of the arrangement is triggered and the formal filing of relevant
documents is required. Thus, we will define a "network" as "an entity that
offers programming on a regular basi! ~or 15 or more hours per week to at least
25 affiliates in 10 or more states." 8 To define "substantial duplication"
for the application of Section 614 (b) (5), we use the guidance provided in the
legislative history that indicates that this te:rm is intended to refer to the
"simultaneous transmission of identical progranming on two stgtions" and which
"constitutes a majority of the prograrrming on E~ach station. ,,1 4 Accordingly,
two stations will be considered to substantial1y duplicate each other "if they
simultaneously brgadcast identical prograrrrning for more than 50 percent of the
broadcast week. ,,1 5 Moreover, for purposes of this definition, identical

181 House Report at 94.

182 House Report at 92, 94.

183 We will define "regular basis" to rnt~an exceeding the specified
number of hours per week on an average basis during the preceding six months of
operation. The requirement that stations involved in such arrangements must be
located in 10 or more states should be sufficient to exerrpt regional networks
from consideration in this context, as we believe COngress intended.

184"' House Report at 94.

185 We conclude that it is appropriate to use a different definition for
substantially duplicated signals in the cOmrnE~rcial station context than in the
NCE situation. Commercial networks distribute their programning for
simultaneous broadcast, at least throughout i3. given time zone, while
noncorrmercial network programming is often broadcast at a time chosen by the
station.
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programming means the identical episode of the same program series. 186

61. In a related matter, NCTA seeks a clarification that the requirement
to carry the closest network affiliate only applies when an operator exceeds
its cap on the number of must-carry stations and does not apply when the cable
system is choosing between duplicating stations pursuant to Section 614 (b) (5).
NAB responds that NCTA' s interpretation is too narrow, is at odds with the
legislative history and ignores the fars that the closest affiliate competes
with the cable system for advertising. l 7 While not explicitly stated, we
believe that NAB's interpretation more closely parallels congressional intent
in this regard. The must-carry provisions of thE! 1992 Act are intended to
provide local television stations priority with reSPect to cable carriage on
local cable systems. Thus, consistent with this approach, we will require that
the closest station be carried when a cable operator declines to carry
multiple network affiliates or duplicating stations. In addition, Southwest
Missouri asks whether the carriage of a non-ADI network affiliate that is
closer than an ADI affiliate would permit the operaggr not to carry the distant
ADI affiliate because its carriage is duplicatiVl:~.1 The 1992 Act gives cable
operators discretion to select which of duplicating must-carry signals to
carry. In the situation posed by Southwest MisSQuri, the closer station would
not meet the statutory definition of "local cOIm'lercial television station" and
the corrparison would not be relevant.

4. lDw Power Television Stations

62. DefinitiQn Qf Low Power Television Stations. Pursuant to sectiQn
614 (a) of the 1992 Act, a cable system's signal carriage obligation includes
carriage Qf "qualified" low power television (LPN) statiQns in certain limited
circumstances. An LP'IV station, as defined in section 614 (h) (2), qualifir~ fQr
must-carry rights if the station confQrms tQ the Corrmission's LP'IV rules, 9
broadcast.s for at least the minimum n~r of hours required of ccmrercial
broadcast statiQns by the CorrmissiQn1 0 and adhE~res tQ certain Commis§ion
requirements regarding non-entertainment prograr:uning and errployrnent. 1 1

186 We also will cQnsider programming to be duplicative in" cases where
the stations involved are lQcated in contiguous time ZQnes and the hQur Qf
brQadcast differs by Qne hour.

187 NAB Reply at 22-23 citing the Senate :Report at 84-85. .see lli.Q
Granite CQmments at 22-23.

188 Southwest Missouri Cable 'IV (SQuthwest Missouri) Corrm:mts at 6-7.

189 ~ 47 C.F.R. §§ 74.701-74.784.

190 See 47 C.F.R. § 73.1740.

191 SectiQn 614 (h) (2) (B) provides that "such station neets all
obligatiQns and requirements applicable tQ television broadcast stations under
part 73 of title 47, Code Qf Federal RegulatiQns, with respect tQ the broadcast
of nonentertainment prograrmning; prograrrming and rates involving political
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However, an LP'IV station will not be qualified unless the Corrmission determines
that the provision of programming by such station would address local news and
informational needs not being adequately served by full power television
stations, because such full power stations are distant from the LPTV station's
community of license. In addition, the LP'IV station must ~orrplY with the
Commission's interference regulations for LP'IV stationsi 19 it must be within
35 miles of the cable system's principal headend and deliver to the headend a
good quality over-the-air signal; its corrmunity of license and the franchise

.area of the cable system must both have been located outside of the largest 160
Metropolitan Statistical Areas (MSAs) on June 30, 1990, and the population of
the LPTV station's community of license on that date must not have exceeded
35,000; and there cannot be any full power television station licensed to any
comnunity within the county or other political subdivision (of a State) served
by the cable system. Only if all of these requirements are met will an LPTV
station be entitled to must-carry status. In the Notice, we sought comrent on
the irrplementation of this definition and the requirements of the 1992 Act
relating to carriage of LP'IV stations. 193

63. The Notice first inquired whether a case-by-case determination of an
LPTV station's qualification for must-carry stat:us would be required for each
LP'IV station asserting must-carry rights or whether a general rule could be
relied upon. 194 Several corrrnenters responded that the statutory language
suggests that the Commission must make an individual determination regarding
qualification of each LPTV station asserting must-carry rights. Acton and TCI
state that the language of the Act indicates that the initial burden is on the
LPTV station asserting must-carry rights to prcve to the Corrrnission that it is
qualified, after which the commission should issue an "eligibility
certification" which would :be presented by the LPTV station to the cable

candidates, election issues, controversial issues of public importance,
editorials, and personal attacks; programming for children; and equal
ercployrnent opportunity; and the Corrrnission determines that the provision of
such programming by such station would address local news and informational
needs which are not being adequately served by full power television broadcast
stations because of the geographic distance of such full power stations from
the low power station's community of license;" ~ also 47 C.F.R. Part 73.

192 See 47 C.F.R. § 74.703.

193 Notice at 8061.

194 Notice at 8061. In footnote 39 of ·the Notice, we also asked. if
changes should:be made to the low power television rules, Part 74, to indicate
the distinction between the two classes of LPTV stations. Cornnunity
Broadcasters Association (CBA) responded that. the distinction should not be
based on must-carry status, but rather on the LPN's adherence to Part 73 of
our rules. CBA Comments at 12. We believe it unnecessary to create a new Part
74 section of the rules relating to qualified LPTV stations, and instead will
rely on the must-carry rules implemented herf~in to govern those LP'IV stations
which will qualify under the Act.
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operator. 195 other corrmenters suggest that at .a minimum the Commission must
make some final determination as to an LPTV station's qualification and that
the cable operator should not be obligated to carry the ~TV station until the
Commission has determined that the station is gualified. 1 ·6 CBA argues that
case-by-case determinations would frustrate Congressional intent to grant
certain LPTV stations must-carry rights, and wculd be administratively
inefficient .197

64 . The Notice also sought cornnent on how we should identify LPTV
stations that address local news and informational needs that are not being
adequately served by full power stations in the area. we tentatively concluded
that the 1992 Act requires the Commission to make a determination regarding
fulfillment of comnunity needs only if an LPTV station asserts must-carry
rights against a cable operator and is refused carriage.198 cable interests
request that specific criteria be established by which a cable operator can
make a good faith assessment of an LPTV station's eligibility under the
statute, specifically with respect to the xreeting of corrmunity needs .199 The
LPTV interests generally agree with the Commission's tentative inte~retation

that a determination regarding fulfillment of I"'ommunity needs should be made
only if an LPTV station is refused carriage.20~ However, when an LPTV station
is denied carriage and requests Commission review, CBA recornnends that the
Commission avoid making overly ?p€cific rules relating to conmunity needs, as
those needs may vary greatly.201 Hence, CBA asserts that the definition
provided in ~~~tion 614 (h) (2) (b) should be adcpted without any further
specificity. Alternatively, Moran states that, consistent with the

195 Acton Corrments at 17. TCI Comments at 17. Both of these parties
suggest that the must-carry obligation not be effective until 90 days after the
certification is granted.

196 Armstrong Comments at 18; InterMedia Comments at 18 and Reply
Comments at 7; Tel-Com Corrrnents at 20; Adelphia Corrments at 15.

197 CBA Comments at 2 and Reply Carrments at 2. In reply, CBA asserts
that the cable interests, in demanding individual determination of
qualification, are attempting to create a sit'..1ation in which a cable operator
can delay the effectiveness of its must-carry obligation through the use of
protracted proceedings before the commission.

198 Notice at 8061.

199 Comcast Corrrnents at 10.

200 Notice at 8062.

201 CBA Corrnnents at 4. NACB asserts that the definition of "qualified"
is already too narrow and that the reliance on local news and information
unjustly excludes educational institutions from qualifying. NACB Conments at
5.

202 CBA Corrnnents at 4.
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Commission's current renewal policies for broadcast television licenses, the
determination could be based on a review of each LP'IV station's issues and
program ~~~ts supplemented by declarations froIT. area residents and conmunity
leaders.

65 . We believe that the public interest and congressional intent
require that, once must-carry rules and procedures for LP'IV stations have been
established, the Commission should intervene as little as possible in this
area. A preliminary case-by-case determination by the Conmission of each LP'lV
station's qualification for must-carry status would be an urmecessary burden
and create delays in the implementation of must-carry rules. Once an LP'lV
station has made a showing of its must-carry eligibility to the cable
operator, we will initially rely on the cable operator to review the requests
and, where appropriate, voluntarily carry the qualified LP'IV station without
Commission intervention. This would appear to be the intent of the
preliminary corrplaint steps outlined in Section 614 (d) (1). The definition of a
qualified LP'IV station is rigorous enough, without the additional burden of
presenting evidence of eligibility to the Commission prior to the assertion of
must-carry rights. However, we do believe that an LP'IV station which asserts
must-carry rights must be prepared to demonstrate its conpliance with the
statute, and the extent and manner in which it is meeting cOIlllllIDity needs.

66. In general, an LP'IV station asserting must-carry rights should
provide the cable operator with the same evidence regarding its IrnlSt-carry
qualifications (including its role in addressing corrmunity needs) that the
station would present to the Commission should its request for carriage be
denied. 204 The cable operator will then be obligated to give full
consideration to the request, and to respond to the LP'IV station within the
time frames specified herein. 205 In the event an LP'IV station asserting must­
carry rights is denied carriage, the station must follow the pro~~es

detailed herein with respect to remedies for denial of carriage. 6

203 Moran Corrments at 8-9. Moran cites Fqrmulation of Policies and Rules
Relating to Broadcast Renewal Applicants, Corrpeting Applicants, and Other
Participants to the Comparative Renewal Process and to the Prevention of

.. Abuses of the Renewal Process, 4 FCC Red 6363 (1989).

204 ~ paragraph 119, infra.

205 Comcast seeks assurances that the cable operator will not be subject
to Penalties for a good faith dispute over the eligibility of a LP'lV station if
the Commission subsequently determines that the LP'IV station is qualified after
the cable operator refused carriage. Corncast Comnents at 10. we do not
anticipate that a good faith disagreement over the eligibility of any LP'IV
station for carriage will result in any sanctions being levied against the
operator. It does not appear that sanctions are allowed pursuant to section
614 (d) (3) unless, of course, the operator disob:!ys an order issued by the F<X:.

206 See Remedies at paragraph 115 infra.
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67. Signal Carriage ObligatiQns. cable systems are required tQ carry a
qualified LPTV statiQn Qnly if there are not sufficient full power local
cQrrrnercial televisiQn statiQns to f~lfill the cable operatQr's must-carry
obligations under SectiQn 614 (b) .20 Assuming t!:.is requirement is met, section
614 (c) (1) (A) requires a cable system to car5¥ QnE! qualified LPTV station if it
has 35 or fewer usable activated channels,2 ancl Section 614 (c) (1) (B) requires
that a cable system carry two qualified LPTV station5if the system has a
capacity Qf more than 35 usable activated channels. 2 9 In the Notice, we asked
parties to address the criteria we should use to determine if a full power
station is "local" for the purposes of this provision. 210 we then asked
specifically if the market definition of section 614 (h) (1) should be applied,
or if the limit shQuld be based on county, state or mileage boundaries. In
response to these questions, Comcast states that local full power television
stations ~hould include both corrrnercial and noncommercial television
stations. 11 CBA asserts that using the market definition Qf SectiQn 614 (h) (1)
would defeat the purpose of the LPTV must-carry rules; since every county is
assigned to an ADI and every ADI has a television station, every county will
have a "local" ADI station that will make it more difficult for an LPTV station

207 ~ §§ 614 (c) (1) (A) and (B). We note that in paragraph 29 of the
Notice we inadvertently left out the word "corrmercial" in describing this
requirement, Notice at 8061.

208 ~ definition of activated channels at paragraph 13~.

209 When the number of local commercial t;elevision stations exceeds the
maximum number of such signals a cable system is required to carry, the cable
operator is prohibited from carrying a qualified LPTV station in lieu of a
local cQmmercial television station asserting must-carry rights. ~ section
614 (b) (2) (A) .

210 NQtice at 8061.

211 CQmcast Comments at 9-10. In the context of this question, Comcast
raises a CQncern regarding the statutory language Qf sectiQn 614 (h) (2) (F),
which states in part that a low power station will be qualified "only if ...
there is no full power television broadcast st:ation licensed tQ any cormnmity
within the CQunty Qr other political subdivision (Qf a State) served by the
cable system." CQmcast cQrrplains that this language is ambiguous and therefore
subject to misinterpretation. Comcast asserts that potential confusion may
arise frQm the syntax Qf the sentence which refers tQ a single county, even
though many cable systems serve more than one county from a comnon headend.
Comcast asserts that this should be interpreted to mean that where a cable
system serves any community to which one or more full power stations are
licensed, an LPTV station will not qualify for carriage on the system.
Similarly, Section 614 (h) (2) (E) refers to a single franchise area, but
according to Comcast it should be interpreted to refer to all franchise areas
served by a single system. we believe, contrary to Comcast's assertion, the
correct interpretation is that, if a full po1fler station is located in the same
county or political subdivision (of a State) as an otherwise "qualifiedll LPTV
station, the LPTV station will not be eligible for must-carry status.
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to secure carriage. CBA thus states that a full power station should be
considered local only if it is within the same state as the cable system on
which the LPTV station seeks carriage and it is within 35 miles of the cable
system's headend. 2l2 On the other hand, Moran argues that the definition of
local full power station should be consistent with local commercial television
station as defined in Section 614 (h) (1), thereby excluding from the definition
those full power s§ations which sirrply rebroadcast the prograrrming of another
distant station. 21

68. The Notice also asked for corrments on procedures to be followed if a
full power station came on the air preerrpting the LPTV station's must-carry
rights. We proposed to require the cable operator to give notice to the LP'IV
station at least 30 days before discontinuing carriage of the LP'IV signal and
we requested comment on the need to notify subscribers of the upcoming
change. 214 CBA requests that the cable operator give the LP'IV station 120 days
prior notice to permit that station to negotiate for carriage. 215 several
comnenters urge adoption of a uniform notice provision and state that
subscribers should be notified of any changes in carriage at least 30 days in
advance, either with the billing or as a separate notice. 216

69. With reSPect to the requirements of Section 614 (c) (1), we interpret
the "lack of enough full power local commercial television stations" as
meaning those stations as defined in Section 614 (h) (1) of the Act. Indeed, we
believe that the Act's specific definition of a local commercial television

212 CBA Comments at 3.

213 Moran Communications (Moran) Comments at 3-4.

214 CBA Comments at 8. The LP'IV interests assert that the introduction
of a full power station does not require displacement of an existing LP'IV
station, stating that Section 614 of the 1992 Act only refers to what is
required to qualify a LPTV station for must-carry rights, and that the Act does
not address disqualifying that same qualified LP'IV station. Referring to the
cable System Carriage of 'IV Signals, 41 RR 2d 121 (1977) at 127, CBA recomnends
the reinstatement of the "two way grandfathering clause," established by that
Order, which would have the effect of requiring continued carriage of an LP'IV
station even if a new full power station enters the comnunity. We do not
believe the 1992 Act preserves the rights of em LP'IV station if it loses its
status' due to the introduction of a new full power local station asserting
must-carry rights.

215.. CBA also requests that the Corrmission recognize an affected LP'IV
station as a full party in interest in any proceeding to expand the broadcast
market of the cable system as permitted by section 614 (h) (1) (c). CBA Cooments
at 8.

216 CBA Corrrnents at 9; NATOA Comnents at 10; Palm Desert Cornnents at 8.
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station leaves no room for a different interpretation. 217 We note that the
statute provides the opportunity for cable operators and broadcasters to
request amendment of an ADI market pursuant to Section 614 (h) (1) (C) and we have
established procedures for such requests pursuant:, to Section 76.7 of our rules.
In the event a new local full power station entE:rs the market, requiring
displacement of the LPTV station under Section 614 (b) (2) (A), the cable operator
will be required to give both the LPTV ~t~tion and its subscribers 30 days
notice prior to any change in carriage. 1

70. Use of PEG Channels. A cable operat,:>r required to carry more than
one signal of a qualified LPTV station may plaoe the additional station on
public, educational or governmental (PEG) channels not in use for thei~

designated purposes, subject to approval by the franchising authority. 19 The
Notice requested comnents on the irrplernentation of this provision, as well as
the consequences of the franchising authority's withdrawal of ~~roval for the
LPTv station's use if a qualified PEG user later materializes.

71. Public interest groups assert that the involvement of the
franchising authority in approving and denying the use of PEG channels is
"pivotal," since the franchising authority is c:harged with protecting its
corrmunity's public interest. Palm Desert asseIts that Section 611 controls the
relationship between the franchising authority and the cable operator's request
for use of a PEG channel and proposes several specific ~les relating to the
use of PEG channels for meeting must-carry obli.gations. 2 1 CFA/MAP states that
the franchising authority alone should be the party to decide the appropriate
use of PEG channels, but they request that the Corrmission require the
franchising authority to provide public notice of an inpending decision and
require the authority to vote in a public meeting on the use of such channels.

217' We recognize that there may be situa'cions where an otherwise
qualified LPTV station asserts that it is meeting the needs of the comnunity
not being met by a full power station, regardl,ess of the distance of that
station from the LPTV station's community of license, and that LPTV station is
denied carriage. In this case, the LPN station would be free tq file a
complaint with the Commission so that we may consider its qualification status
under these circumstances.

218 This requirement is consistent with the customer service standards we
adopt today in MM Docket No. 92-263. under those standards, a cable operator
must give its subscribers 30 days notice of any changes to its channel line-up.
~ Report and Order in MM Docket No. 92-263, adopted March 11, 1993.

219 Section 614 (c) (2).

220 Notice at 8062.

22: Palm Desert Comnents at 5-7. These rules would require a cable
operator to show that no alternate channel is available every six months, to
demonstrate that the PEG channel is fully unused, and to move the signal within
30 days if a new channel becomes available. In addition, they also would
provide that a new PEG channel will be considered to be in use for the first year.
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NATOA also suggests that the Commission require that a franchising authority be
served with all pleadings relating to issues betwE~ local stations, cable
systems and the Corrrnission. 222 In addition, some commenters express concerns
regarding the use of PEG channels, including their continued availability for
their intended use, the ability to displace LP'IV stations if necessary, 223 the
exact definition of "in use," especially concerning bulletin board use, and a
recomnendation that a PEG and an LPTV station be permitted to share a PEG
channel. 224 Consistent with our discussion regarding the use of PEG channels
for NCE carriage, we will defer all such decisions to the franchising
authority. 225

5. sales presentations am Program I.eq]th eatm:gcia1§

72. Section 614 (g) provides that a cable operator will neither be
required to carry nor prohibited from carrying tt.e signal of a conmercial
television station that is predominantly used for' the transmission of sales
presentations or program length commercials until the Commission completes a
related proceeding. That required proceeding is intended to determine whether
such broadcast television stations serve the public interest, convenience, and
necessity and are entitled to must-carry status.,,~26 On January 14, 1993, the
Commission initiated such a proceeding. 227 Until a final definition of
"predominantly utilized for the transmission of sales presentations or program
length commercials" is adopted in M1 Docket No. 93-8, an interim definition is
needed in order to implement Section 614 (g) .

73. In the Notice, we sought corrment on w:hether an appropriate interim
definition would be one that considers channels to be "predominantly utilized"
for such purPOses if more than 50 percent of their progranming week consists of
sales presentations or program length conmercials. Adelphia and Tirre Warner
support the proposed definition and suggest that the definition of cornnercial
matter set forth in Section 76.225 -- "airtime used for the offering of goods
or services for sale" -- might provide a ~ans for det~rminingwhat constitutes
"a program length commercial" or "sales presentation." 28 INTV recorrrrends that
the definition exclude late night hours (12 midnight to 6 a.m.) to avoid

222 NATOA Corrments at 11. NATOA also sugqests that a cable operator be
required to show every six months that the use of the PEG channel is still
necessary, as no other channel capacity is avai.lable.

223 CFA/MAP Comments at 10-11.

224 CBA Comments at 13.

225 See paras. 22-23, supra.

226 Section 614 (g) (2).

227
(1993) .

228

.see Notice of Prqposed Rule Making in t-M Docket 93-8, 8 FCC Red 660

Adelphia Comments at 15, Time Warner Corrrnents at 22-23.
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misCl~~~ifying independent stations that broadcast such progranming at that
time. Acton favors a dual test of 50 percent of the broadcast week or 50
percent of prime time hours to define such stations. 230 CFA/MAP claims that a
50 percent per day cap should also count all commercial matter carried during
the programming day, including corrmercials during "ordinary progranming. ,,231
In addition, Acton states that any station requesting must-carry status should
certify that it is not predominantly broadcasting sales presentations or
program length commercials, while Adelphia and 'rime Warner contend that ~~le

operator determinations should be controlling during the interim period.

74. We believe that our proposed definit:.on of a station that is
predominantly used for sales presentations and program length camnercials is
appropriate for use during the interim period because it is s.i.nple to apply.
Accordingly, stations will qlialify for this definition if more than 50 percent
of their prograrrming consists of such corrmercial material. We do not agree
with IN'IV that this definition disadvan~~~es independent stations that use such
progranming as their overnight service. We also reject CFA/MAP' s proposal
to include commercials during other programming since under our broadcast
system it is these commercials that make ordinary progranming possible. While
the definition of commercial matter in Section 76.225 describes the programming
covered by this provision, it also describes traditional commercials. Thus, we
will not adopt this definition. We also believe that it is generally
understood that the programming in question includes sales presentations longer
than traditional corrnuercials inserted in prograrrming. Moreover, as we do not
want to burden either cable operators or broadcasters during this interim
period, we will not require any additional certifications. A station whose
status under this provision is disputed may seek a Commission determination of
its right to carriage pursuant to the procedures described below.

c. Manner of carriage Provisions 1\g:>licqh le to
Ccmrercial and Noncamercia1 Stations

1. Content to be carried

75.

229

Pursuant to Section 614 (b) (3) (A) of thl= 1992 Act, a cable operator

IN'IV Comments at 14.

230 Acton Comments at 16; Tel Corrrnents at 16. Commenters proposed the
same test to define "substantial duplication."

231 CFA/MAP Comments at 13-14.

232 Adelphia Comments at 15; Time Warner Comments at 22-23.

233 A station that operates 24 hours a day, 7 days a week, is on the air
for a total of 168 hours. Thus, under this defini"::'ion, it could air such
programming for up to 84 hours a week without beinq so classified. A midnight
to 6 a.m. shopping service would only represent 42 of those permissible hours.
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is required to carry, in its entirety,234 the primary video, accorrpanying
audio, and line 21 closed caption transmission 0:: local cornnercial television
stations and, to the extent technically feasible/, to carry program-related
material contained in the vertical blanking interval (VBI) or on subcarriers.
This provision also provides that the retransmission of other material in the
VEI or other nonprogram-related material shall bE= carried at the discretion of
the cable operator. Furthermore, where appropriate and feasible, a cable
operator may delete signal enhancements, such as ghost-cancelling, from the
broadcast signal and errploy such enhancements at the system headend. section
615 (g) (1) provides the same requirements for NCE stations, except that cable
operators also must carry program-related material contained in the VEI or on
subcarriers "that may be necessary for receipt 0:: progranming by handicapped
persons or for educational or language purposes." The retransmission of other
material in the VEI or on subcarriers of NCE stations is also at the discretion
of the cable operator. In the Notice, we requested COIllTleI1t on inplementation
of these requirements. In particular, we proposed to draw on copyright law to
decide when material in the VEI or on subcarriers is program-related. In this
regard, the courts have held that the copyright of a television program
includes program material encoded in the VEI when "related images" are
involved.235 We also asked whether cable systems may delete signal
enhancements for noncornnercial stations and reint.reduce them at the headend,
even though this is not specifically mentioned in the 1992 Act.

76. Some cable operators support the proposal to Parallel the related
copyright definition of program-related material and assert that such material
should be limited to that which is freely available to all viewers. Cap Cities
contends that the factors enumerated in WGN continental Broadcasting should
serve as a model for a broad definition of program-related material that
includes information that is unlocked and receivable with the necessary
peripheral equipment. 236 However, NAB asserts that this definition should not
control the Commission's determinations since it is not mentioned in the
legislative history. 237 It further seeks to have VEI material related to
cornnercials considered program-related because cornnercials make the advertiser-

234 Section 614 (b) (3) (B) provides that the cable operator shall carry the
". entirety of the program schedule of any television station included on its

system unless carriage of specific progranrning is prohibited, and other
programning is authorized to be substituted, pursuant to section 76 . 67
(regarding sports broadcasts) or Subpart F of Pa:rt. 76 of the Corrmission's
rules (regarding nonduplication protection and syndicated exclusivity) .

235 See VK;N Continental Broadcasting v. United Video (W3N' Continental
Broadcasting), 685 F.2d 218 (7th Cir. 1982).

236 Cap Cities COIllTIeI1ts at 18-20.

237 NAB Cornnents at 22.

48



supported broadcasting system possible. 238 NielsE~ specifically asks that the
line 22 I;?rggrarn identification codes it uses to support its ratings service be
carried.239

77. With respect to NCE stations, APTS states that the requirement that
cable systems must carry the primary audio, video and line 21 closed ca~tbon

transmissions in their entirety without exception should be made clear. 4
APTS also asserts that Congress intended program-related material to be
material tha~ is integrally, as opposed to tangentially, related to the primary
programming. 41 Time Warner and Adelphia contend that section 615 (g) (1)
explains, rather than expands, the definition of program-related material by
stating that it "may be necessary for receipt of ~r~arrming by handicapped.
persons or for educational or language purposes. n 4 In order not to oodennine
the public's statutory right to have access to line 21 closed-captions, NCI
advocates that section 76.606 be kept intact and construed to require the
delivery of line 21 ~losed captions any time they are received at the headend
of a cable system. 24

78. "As noted above, cable systems need only carry program-related
material on VEIs or subcarriers where "technically feasible." NCTA asks that
this term not be defined beyond what is stated in the statute because technical
feasibility may be affected by the particular characteristics of the equiprent
used by the system or the tyPes of corrmunications used between the system
headend and other points of its facility. 244 A few cable operators suggest
that, at a minimum, this provision does not regJire the cable operator to incur
additional costs or to change equipnent in order to carry such material and
that any standards should consider the financial limitations of cable

238 Cap Cities Comments at 20. cap Cities adds that this interpretation
would be consistent with the WGN Continental Bl~oadcasting decision and section
614.

239 A.C. Nielsen Corrpany (Nielsen) Corrnnents at 4-8.

240 APTS Comnents at 26-27. WNYC seeks an additional clarification that
this requirement refers to carriage over the entire broadcast day. WNYC
Comnents at 15-16.

241 APTS Corranents at 26 citing House Report at 101.

242 Time Warner Comments at 24; Adelphia Corrments at 16.

243 National captioning Institute (NCI) Cooments at 3-4. we note that
the provisions of 76.606 apply to all broadcast stations, not just NCE
stations.

244 NCTA Comnents at 21.
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operators. 245 NAB and APTS contend that virtually all cable systems have ~e
capability of retransmitting the VBl and subcarriers of broadcast channels. 46
NAB also is concerned that cable operators may design systems that make such
retransmission irrpossible, particularly in light of the increasing uses of such
services ~, interactive ~elevision) that may corrpete with similar services
offered by the cable system. 47 NAB adds that the viability of these new
services would be jeopardized if cable systems were able to create a bottleneck
that blocked viewer access to such services. Continental urges that any rules
take into account the possibility that carrying material on the VBI may not be
feasible in the future because of AW, conpression, or other technological
advances. 248 APTS and NAB, however, argue that Corrrni.ssion policies should
ensure that cable operators take into account the obligation to c~ ~ll

program-related material in developing any new transmission systems. 4

79. MSTV urges the Corrmission to bar any stripping of ghost-cancell~8

reference signals, at least until the conclusion of the line 19 rulemakincr5
and its ini~ial implementation, in order to fostf~r developrent of this
technology. 51 NAB states that the Commission should require cable systems to
carry the ghost-cancelling reference (GCR) signal of a local commercial
television station on line 19 so ~hat viewers can be assured of receiving the
full benefit of this technology.2 2 TKR submits that cable operators should be
allowed to process both commercial and NCE signa.ls uniformly to ensure the
highest quality signal retransmission as long as such techniques do not detract

245 Time Warner Comments at 23; Adelphia Comnents at lSi TKR Ccmnents at
9-10; Consortium of Small Cable System Operators (SInall Operators) Ccmnents at
3-4.

246 NAB Comments at 24. In order to monitor and enforce this
requirement, APTS recommends that cable operators indicate whether or not the
VBls or subcarriers are carried as part of the signal identification
requirements of Section 615 (k). APTS Comments at 26-27.

247 NAB Comments at 24-25.

248 Continental also claims that carriagE~ of VBl information could
prevent scrambling that is needed to prevent theft of service. Continental
Comments at 23-24.

249 APTS Comments at 28; NAB Comments at 25-26.

250
(1993). ".

251

~ Notice of PrQposed Rule Making in MM Docket 92-305, 8 FCC Rod 90

Association for Maximum Service Tele~vision (MSTV) COnments at 4-6.

252 To prevent this, NAB recommends that. a rule be adopted which reserves
line 19 of broadcast signals carried by cable systems for the GCR signal. NAB
Comments at 22-24.
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